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2 Global continental shifts
to a new governance
paradigm in lawyer
regulation and consumer
protection: riding the wave

Judith L. Maute

2.1 Introduction

The legal profession in the United Kingdom is undergoing a period of regulatory
and constitutional reforms. These reforms have culminated in the passage of
the Legal Services Act 2007. This Act implemented a single regulatory oversight
entity with authority over all categories of legal service providers. Three driving
forces lay behind the eventual legislation: (1) competition policy to improve
the availability and quality of legal services; (2) elimination of trade barriers
that restricted innovative forms of practice, making way for ‘alternative
business structures’; and (3) consumer protection concerns with the existing
discipline and complaint handling systems run by the respective professional
associations.

This chapter compares the progressive reforms in the United Kingdom with
the balkanized state-based lawyer regulation in the United States. The UK
reforms should not be viewed in isolation, but as possible byproducts of earlier
reforms in Australia. While reforms in Australia and the United Kingdom can be
seen as a global trend in the regulation of lawyers, the reform efforts also reflect
contextual differences among each nation’s history, demographics and policies of
market regulation. These differences affect whether the legal professions maintain
primary control over regulatory enforcement.

Lawyers, like other service providers, operate in a competitive and increasingly
global market.! Advancements in Internet and communications technology
facilitate innovative delivery systems, including outsourcing, commoditization of
legal products and affiliations with non-lawyers.’

In a global sense, these regulatory reforms reflect a sea change in the worldwide
legal market. Some commentators use dramatic geological terms to describe
the enormity of these changes — as ‘seismic’ or the regulatory counterpart of a
‘tsunami’® — terms aptly used because the innovations occurred on different con-
tinents, triggering further reforms elsewhere. However, the regulatory reforms
taking hold in other countries are unlikely to cut the destructive path of a tsunami.
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Instead, they may take the form of a big wave, savoured by surfers, beachcombers
and those who appreciate the cleansing effect brought in by a new current.

As we learn from the ongoing international economic crisis, no nation is an
island unto itself: what happens in one nation impacts what happens in the others.
Lawyer regulators and trade representatives have strong incentives to participate
in ongoing regulatory discourse within the international trading community.*
Lawyers in the United States must take heed, initiating local reforms that respond
to the seismic shift that is under way. If they do not, they risk both external
governmental regulation and impaired competitiveness in the globalized legal
marketplace.’

This chapter contains four parts. The first part discusses the trailblazing
efforts by Australian lawyer regulators in the states of New South Wales and
Queensland. The Australian co-regulatory model engages cooperatively with the
professional associations as well as the individual lawyers or firms with which it
interacts. It places much regulatory authority with an independent Legal Services
Commissioner, giving the public greater confidence in the regulator’s integrity
and independence. While the Commissioners lack binding authority to order that
a lawyer make redress to a dissatisfied former client in the non-disciplinary
complaint handling scheme, they have achieved remarkable success resolving
complaints. Recent amendments allow incorporation by firms after the firm has
undergone a self-audit process that focuses on management-based regulation,
helping it incorporate best practices and thus minimizing the risk.of common-
place ethical violations. By stressing ‘compliance through education’, this approach
engages in positive, preventative interaction with those regulated, in contrast to
reactively addressing ethical problems only in the disciplinary context. These
localized experiments hold great potential for developing ethical infrastructures
appropriate to specific firms, rejecting a ‘one size fits all’ template. The Australian
Model Law looks to build further, aiming for some national uniformity. These
innovations have influenced regulatory reform efforts in the United Kingdom and
elsewhere.

The second part surveys developments in the United Kingdom since 1990, in
which the public interest, consumer protection and market competition play
key roles in the massive regulatory reforms contained in the Legal Services Act
2007, now in the early stages of implementation. UK reformers apparently
learned from their Australian regulatory counterparts and have gone even further.
The 2007 law creates the Legal Services Board, an independent oversight entity
with regulatory authority over all UK legal professionals, which will work in
collaboration with approved regulators formed by existing professional bodies.
Part of the board infrastructure, a new Office of Legal Complaints ombudsman
scheme, will serve as a single point of entry for all consumer complaints seeking
redress from legal professionals with the authority to issue legally binding
directives.

The third part considers lawyer regulation in the United States by the state dis-
ciplinary entities, together with the limited available redress for dissatisfied chents
through civil liability for legal malpractice or dispute-resolution programmes. It
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suggests that malpractice carriers may provide ongoing regulation of insured
lawyers through education, rate-setting and both claim prevention and cure. The
traditional US model draws a distinct line between complaints giving rise to
discipline (there must be a violation of an applicable rule of professional conduct)
and non-disciplinable client grievances about other matters. This dichotomy
leaves a huge gap when it comes to dissatisfied consumers of legal services with no
meaningful recourse in either forum. This part looks back at the reform processes
in Australia and the United Kingdom and suggests ways in which the United
States can learn from them as it develops its own strategy for reform.

The fourth part argues that these global changes represent changing views
in professionalism, in which lawyers are service providers who must be open to
innovations in delivery of legal services, both to ordinary consumers and to large
corporate clients. The reforms in Australia and the United Kingdom provide
useful templates that can be adapted to fit the legal framework in the United
States, with cooperation between the federal and state regulatory structures. Both
nations embrace a co-regulatory model that works in partnership with approved
regulators, focusing on management-based regulation that aims for compliance
through education. By taking a proactive approach to identify best practices,
they seek to improve the quality of legal services and reduce the need for punish-
ment through the disciplinary process. The regulatory innovations are endorsed
by theoretical scholarship articulating a ‘new governance’ paradigm that uses
collaborative organizational networks to set and enforce standards; no one set
of actors is vested with ‘command and control’ authority® If successful, these
reforms will dramatically improve regulation. Only time will tell whether the law
as written and practised will have such positive long-term effects. Finally, this
chapter cautions the United States and other nations that want to be competitive
in the globalized legal marketplace: their regulatory systems must function well,
enforce professional conduct standards, provide meaningful redress to persons
injured by inadequate professional services and remain open to market changes
that enhance affordable access to legal services. If they have not yet undertaken
such modernization, entrepreneurial nations are advised to join the continental
shifts in regulation so their lawyers are not left adrift, excluded from the
international currents of regulatory reform.

2.2 Australia’s regulatory reforms: a continuing
work in progress

From a comparative perspective, the Commonwealth of Australia has pioneered
important regulatory reforms. Although it inherited much of its legal culture and
structure from the United Kingdom, the federation’s relative youth, demograph-
ics and global entrepreneurial aspirations have freed it to move beyond the
hidebound constraints of England’s regulatory structure. Unlike that of the
United Kingdom, the Australian Parliament lacks plenary constitutional power to
regulate the legal professions. Regulation is done through the individual states
and territories, both through legislation and the Supreme Courts’ inherent



14 Alternative perspectives on lawyers and legal ethics: reimagining the profession

powers.” The six states and two self-governing territories maintain their own
regulatory structures, resulting in a balkanized system akin to, but far smaller
than, that of the United States. New South Wales, Queensland and Victoria have
co-regulatory systems in which an independent Legal Services Commissioner
(LSC) oversees enforcement activities, which may be delegated to the relevant
professional bodies.

Among the Australian co-regulatory states, the independent LSCs in
Queensland and New South Wales have achieved notable success at consumer pro-
tection, notwithstanding limited statutory powers to intervene and order redress.
Discussion of the many subtle variations among the regulatory regimes would more
confuse than clarify and hence is beyond the scope of this work. The present focus
is on New South Wales, which started the progressive innovations and on
Queensland, which joined in collaborative efforts to modernize lawyer regulation.

2.2.1 Trailblazing in New South Wales

In 1993, the NSW Law Reform Commission reported on complaint handling
administered by the professional bodies, finding that the disciplinary approach to
‘get rid of the bad apples’ was ‘too static and ... gives pitifully little value directly
to the consumer’.® Legal commentators and consumers had become increasingly
dissatisfied with what they saw as ‘an undue emphasis on economic factors
[which] ha[d] led, in recent times, to a lessening of sensitivity to, and the import-
ance of, the old ethic and culture of professional service’.’ They saw a profession
that had worked to ‘exclude the public from any real role in the regulation of the
profession’ in the Legal Profession Act 1987."

As a result, the New South Wales Office of the Legal Services Commissioner
(OLSC) was created in 1994 by amendments to the Legal Profession Act 1987.
It is an independent statutory body reporting directly to state Parliament through
the Attorney-General.!' Comprehensive reviews of the revised complaint handling
system occurred in 2001-02, when Parliament replaced the earlier statute with the
Legal Profession Act 2004."? The newer law clarifies the statutory purposes and
objectives — ensuring that laypersons have readily available information about the
means of redress, and promoting transparency and openness about how the
complaints scheme operates." It also improves the complaint handling procedure,
facilitating dispute resolution at various stages of the process. The OLSC may
refer to voluntary mediation of both consumer disputes not involving misconduct
and hybrid complaints alleging professional conduct issues." The OLSC identi-
fies as consumer disputes not involving misconduct complaints about communica-
tion, mistakes, delays and poor service."” The Commissioner is authorized to give
notice of compulsory mediation of consumer disputes. The practitioner who
fails to comply is susceptible to discipline.'® Mediation outcomes can range from
an apology or explanation from the practitioner, additional work performed with-
out charge to correct a mistake or a fee adjustment.'” An alternative mechanism
provides for binding cost assessment of fee disputes not through the OLSC, but
via an independent court-appointed system.'®
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The Commissioner’s office provides a single point of entry for all complaints
about lawyers. It makes a preliminary assessment whether to dismiss a complaint
as non-meritorious, refer it to mediation as a consumer dispute, or exercise its
co-regulatory authority to refer for investigation by the Law Society or Bar
Association allegations of unsatisfactory professional conduct or a more serious
category of professional misconduct. Alternatively, the OLSC may retain jurisdic-
tion to investigate and prosecute complaints presenting issues of public interest or
conflicts of interest with the professional associations. The single gateway stream-
lines the process, avoiding the confusion on where to start and problems with the
‘regulatory maze’ encountered in more complex schemes.

Because of its independence from the professional associations, the OLSC’s
dismissal rate (15 per cent of complaints) carries greater legitimacy in the public
perception, as contrasted with the high dismissal rate (90 per cent) under the prior
scheme administered by the professional bodies. This also alleviates pressure on
the associations to justify their inaction as something other than that of a self-
protectionist ‘fox guarding the henhouse’. By referring many complaints back to
the professional associations for investigation and prosecution, Commissioner
Steve Mark believes this co-regulatory regime ‘encourages the profession to con-
tinue on its path of self-regulation and improvement, albeit with direction from
my Office’."?

It remains to be seen whether this structure could be replicated elsewhere.
In the view of Christine Parker and Adrian Evans, the New South Wales model of
co-regulation is ‘workable’ perhaps because ‘the current Commissioner’s personal
skills and powers of persuasion are, in practice, sufficient to discretely manage
what could be described as a continuing conflict of interest in the involvement
of the profession in its own disciplinary processes’ and ‘may not be sustainable
with different personalities in key positions’.?’

Under the Legal Profession Reform Act 1993, the OLSC had no stand-alone
authority to issue a binding compensation order.?’ That has changed so that,
where requested by a complainant, the Commissioner or relevant Council may
order compensation in dismissing a complaint when ‘it is in the public interest’ —
language suggesting possible settlement and no good reason to pursue prosecu-
tion.”? Similarly, compensation may be ordered when a complaint is brought to a
summary conclusion where there is a reasonable likelihood the Tribunal would
find the practitioner engaged in unsatisfactory professional conduct, but is other-
wise generally competent and diligent.”? Compensation orders by the Commis-
sioner or Council are subject to review by the Tribunal.?* Disciplinary matters are
prosecuted before the Administrative Decisions Tribunal, which can issue binding
compensation orders, up to $25,000, whether as part of a consent agreement or
after hearing on the merits.” Despite the statutory authority to award compensa-
tion to the aggrieved person, this power is rarely used.”® As in the United States,
claims for compensation for negligence are to be pursued through private

litigation. In New South Wales, smaller claims can be brought in a special
tribunal.?’
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2.2.2 New South Wales’ regulatory reforms spread
to Queensland

The Legal Profession Act 2004 (Queensland) created an Office of Legal Services
Commissioner (LSC), appointed by the Attorney-General, with exclusive authority
to receive and administer complaints about lawyers. Although the LSC can refer
matters for investigation and recommendation to the relevant professional bodies,
prosecutorial authority remains with the LSC.® If, after preliminary review,
the LSC characterizes the complaint as a ‘consumer dispute’, raising no issue of
‘unsatisfactory professional conduct or unprofessional conduct’, the statute only
grants the discretion to suggest voluntary mediation or to refer to the relevant
professional body for assistance in resolving the dispute.” As a practical matter,
the Queensland LSC has limited authority to pursue dispute resolution unless
a complaint can be termed subject to prosecution before a tribunal, as either
unsatisfactory professional conduct or as professional misconduct.” Upon mak-
ing this determination, the LSC has substantial latitude to facilitate a suitable
resolution that is in the public interest, with redress for the complaint possibly
including an apology, a fee refund or monetary compensation for harm caused by
the professional failing. ,

Because the Act broadly defines ‘unsatisfactory professional conduct’ to include
commonplace failures of competence and diligence, theoretically it gives the
Commissioner leeway to obtain redress for complainants with small claims not
worth the bother of civil litigation.*' Disciplinary powers can be reserved for more
serious and persistent incompetence, in which the public interest warrants inter-
vention, as well as individual redress.”? The Queensland LSC does not purport to
be ‘an alternative forum to the courts for hearing and deciding claims of neg-
ligence against lawyers’.* Thus the most common harms to clients from delays
and incompetence go unremedied, risking criticism that the LSC may be an
expensive bureaucracy that focuses too much on the ‘small stuff, inadequately
protecting the public interest.** When the Commissioner refers a matter for
disciplinary action, the Tribunal or a committee of the professional body, upon
finding of misconduct, can order compensation up to $7,500 for pecuniary loss.*
Unfortunately, the Act confers no such authority on the Commissioner. If the
Commissioner had the power to order redress for ordinary negligence, this would
give lawyers a stronger incentive to improve the quality of routine legal services,
with ‘claims prevention’ assistance from malpractice carriers requiring sound
office procedures.

2.2.3 Progressive collaboration among regulatory
stakeholders

Discipline and complaint handling schemes are reactive, narrowly focused on
whether an individual practitioner has failed to comply with minimum standards
of conduct.” In 2001, New South Wales pioneered a more revolutionary, pro-
active reform requiring that any firm seeking to incorporate must conduct a
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self-assessment on whether it has ‘implemented and maintained’ ‘appropriate
management systems’ so that legal services are provided in accordance with
professional obligations.”” Using that statutory language as a base, the OLSC
collaborated with stakeholders to identify 10 criteria relevant to whether that
standard was met. The criteria included competence, communication, timeliness,
conflicts, record-keeping, supervision and trust accounts.*® Online self-assessment
materials were developed for the incorporating firm to evaluate itself, reporting to
the regulator whether it was fully, partially or non-compliant on each of the issues.
When a firm self-assesses as fully compliant and the OLSC concurs, incorpor-
ation proceeds without further action. When the self-audit indicates partial or
non-compliance, the OLSC enters into dialogue with the firm to help identify
and implement mechanisms that will bring it into compliance.

‘Management-based regulation’ adopts the key strategy that ‘education
towards compliance’ will deter future violations by helping firm management
become aware of possible pitfalls and the type of systems that could avoid
problems.” Recognizing that firms vary in size, locale and types of practice,
there is no ‘one size fits all’ management system. The OLSC believes ‘that if
people build their own systems they usually own them more than if they are
imposed. They are more appropriate to individual needs and requirements
and more likely to be followed than just given lip service’.*

The vast majority (74 per cent) of incorporated firms have five or fewer lawyers.
Experience has shown that smaller firms are more likely to be the subject of
complaints and thus stand to benefit most from going through the process of self-
assessment.*' While relatively few larger firms have sought to incorporate and may
already have in place formal risk-management mechanisms required by their mal-
practice carriers, they too could benefit from going through the self-assessment
process. Every firm can benefit from a period of deliberation about creating an
ethical infrastructure that actively promotes a culture supporting ethical values.*?
The self-assessment process allows firms autonomy in developing an ethical infra-
structure suited to their particulars. Because the act allows both multidisciplinary
practices and outside investment by non-lawyers, at least one legal practitioner
director must be responsible for maintaining the appropriate management systems
so that the non-lawyer providers or investors cannot override lawyers’ ethical
obligations. All lawyer partners share this responsibility and risk discipline for
failing to do so.* Recent empirical research on the New South Wales management-
based regulation found that incorporated legal practices (ILPs):

do in fact manage themselves better and have better behavior than before
they self-assessed, as indicated by lower complaints rates. On average the
complaint rate for each ILP affer self-assessment was one third the complaint
rate before self-assessment ... This is a huge drop in complaints, which is
statistically significant at the highest level.**

The proactive focus on deterrence through education has proved its effectiveness
as a system of co-regulation. It starts with the proposition that lawyers and firms
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aspire to comply with their ethical obligations, but may not know of mechanisms
that can avoid common pitfalls, resulting in complaints, consumer disputes or
negligence claims. The external regulator is not a threatening force to be avoided,
but rather functions as an expert consultant in sound law practice management.
Although it has the power to conduct external audits, this rarely occurs — and only
after less drastic efforts to bring about compliance fail.

The United States’ constitutional concept of ‘cooperative federalism’ recog-
nized the right of individual states to experiment with novel ideas not pre-empted
by federal law. If successful, such local activity serves as an incubator for ideas that
may work nationally and elsewhere. It appears that New South Wales and
Queensland have served such roles for the federation of Australia.

In 2006, a cooperative effort undertaken by the respective Attorneys-General
and the Australian Law Council (the umbrella organization for the respective
professional bodies) produced the Legal Profession — Model Laws Project Model
Provisions (‘Model Laws’), a nationally uniform structure for lawyer regulation,
leaving to local control a wide range of issues relating to the standards and pro-
cedure for discipline and complaints.*” The Model Laws identified ‘core provi-
sions’ requiring textual uniformity: the definitions of ‘unsatisfactory professional
conduct’; the more serious ‘professional misconduct’ requiring disciplinary pro-
ceedings; and hybrid matters capable of treatment under either category.*® Those
responsible for implementing the local Legal Profession Acts report continuing
frustration with the myriad variations and subtle differences, which limit the
Commissioner’s authority to mediate consumer claims that fall short of profes-
sional misconduct but confer no binding authority to order redress.”’ The many
inconsistencies between local regulations have impaired the ability of Australian
lawyers to practise nationwide and compete internationally. The Prime Minister
recently announced that legal profession reform is part of the government’s
national economic reform agenda. Reform is needed to simplify and harmonize
lawyer regulation, to reduce compliance costs and provide a consistent, transpar-
ent approach for consumers. The Law Council of Australia welcomes the prospect
of a single piece of federal legislation and regulatory structures.*®

Because of the successful New South Wales approach, the 2006 Model Laws
project adopted comparable language requiring ‘appropriate management sys-
tems’ and audits of ILPs. Every Australian state and territory is following suit,
enacting almost identical statutory language. Queensland and Victoria have
joined New South Wales in adopting the ‘education towards compliance’ strategy,
and in developing a self-assessment audit form that can be completed online.
Queensland is expanding the system to obtain information about a firm’s non-
legal directors, shareholders and their relationship to the practice, its non-legal
services performed and its gross revenue.*® Collaborative efforts are underway to
draft audits on workplace culture and on billing practices — the latter being a
prevalent cause of unethical behaviour, especially in medium and large firms.”

Self-assessment confers significant benefits to both firms and regulators, with
little downside risk. The required process gives firms the opportunity to address
potential problems before they become serious. Increased awareness about their
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own ethical infrastructure can only improve the quality of services to clients and
lessen the likelihood of consumer disputes and conduct complaints. The additional
information supplements existing complaint data, helping regulators set risk-
management priorities and target resources where they are most needed. Regula-
tors can also view the self-assessment data in evaluating complaints, to determine
whether there might be a problem with the current management system.
Convinced that the benefits are well worth the effort, some regulators are
considering whether to expand the requirement to all law firms, not just those
seeking to incorporate.”’ Ironically, US scholarship on ethical infrastructure of
law firms has persuaded Australia’s regulators and scholars of the wisdom of
management-based regulation.’”” Self-assessment reflects the normative position
of Chambliss and Wilkins, that an ILP must ‘designate at least one partner [to be]
the firm’s compliance specialist’, who is ‘personally liable for ensuring [his or her

firm] maintain[s] the appropriate structural controls’.”*

2.3 The United Kingdom’s regulatory reforms: past,
present and future

Over the last 30 years, the UK government has increased pressure on the legal
professions to improve the quality of self-regulation and responsiveness to
consumer complaints over inadequate legal services. The legal professions’
self-regulatory models have ‘been in more or less perpetual turmoil’, with vast
changes in their economic and political setting and closer involvement with
government agencies ‘that is proving fatal to key components of self-regulation as
traditionally balanced’.”*

Lord Mackay laid the groundwork for reform with the radical proposals in his
1989 Green Paper® The resulting furor led to the somewhat modest reforms
in the Courts and Legal Services Act 1990, which created a Legal Services
Ombudsman (LSO) to oversee complaint handling by the professional bodies.”
When problems continued, Parliament expanded the LSO’s powers and author-
ized the Lord Chancellor to appoint a Legal Services Complaints Commissioner
(LSCC), yet another independent regulator to improve complaint handling.”
Continued criticism focused on the Law Society, which had regulatory authority
over the solicitor branch. In her 2002 Annual Report, LSO Zahida Manzoor
found it had achieved little progress in improving complaint handling over
15 years. The quality of service ‘failed to keep pace with consumer expectations
or to reverse the decline in public confidence in lawyers™ ~ ‘the professional
bodies have been warned on countless occasions ... self regulation is a privilege,
not a right — and ... can be taken away if it is no longer warranted’.”®

The Blair administration turned up the heat that next summer, appointing
Sir David Clementi to undertake a comprehensive review of the legal professions’
regulatory structure.*’ Two strands of criticisms prompted the Clementi Review:
(1) increased consumerism and widespread dissatisfaction with how lawyers and
their professional bodies handled client complaints; and (2) competition law
administered by the Office of Fair Trading, which investigated whether restrictive
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practices impeded professional competition.”! Had lawyers — especially the
solicitors — been able to clear up backlogs of complaints and been responsive to
consumer watchdogs, ‘they might have prevented or postponed what was to
come’.”? After extensive consultation among stakeholders, Clementi’s final report
produced a comprehensive set of proposed regulatory reforms.® The Blair gov-
ernment fast-tracked proposed legislation incorporating Clementi’s proposals,
which culminated in the Legal Services Act 2007.%

The Legal Services Act includes three categories of reforms that will com-
pletely overhaul lawyer regulation, complaint handling and permissible forms of
practice. First and foremost, it establishes the Legal Services Board (LSB or
Board) as an independent, non-governmental entity charged with oversight of all
approved regulators of legal professionals, which must perform their duties to the
Board’s satisfaction. Approved regulators — for now, the existing professional bod-
ies ~ must separate their regulatory functions from the politicized representative
functions, to ensure regulatory independence. The Act envisions a co-regulatory
model in which the board would only exercise its powers of intervention upon
finding serious or persistent failures by the front-line approved regulators. Second,
the Act creates an independent Office of Legal Complaints (OLC) as a single
point of entry for all complaints seeking non-disciplinary redress for unsatisfac-
tory services, and grants the Ombudsman authority to issue binding orders
against practitioners. Third and potentially with greater future global impact, the
Act authorizes alternative business structures — between legal service providers
and non-lawyers, and with the possibility of outside investors. Each component of
the Act requires ongoing consultation with multiple stakeholders, including the
competition authority and consumer representatives. It appears that drafters of
this multi-tiered, collaborative regulatory structure were in tune with other regula-
tory innovations, both actual and theoretical. The innovative work in Australia
has likely gained the attention of those concerned with UK regulatory reforms.

The following discussion briefly summarizes the regulatory failings preceding
the Clementi Review under the 1990 and 1999 Acts. It then focuses on the Legal
Services Act 2007, with particular attention to the co-regulatory regime, com-
plaint handling by the Legal Services Ombudsman and efforts at management-
based regulation that are part of the new licensing system for Legal Disciplinary
Practices (LDP). Finally, it identifies some of the many ongoing implementation
activities. Because any reform project of this scope is a continuing work in
progress, readers are advised to update information on developments occurring
after 1 October 2009.

2.3.1 Regulatory failings preceding the Clementi Review
2.3.1.1 1989-98: Lord Mackay’s 1989 Green FPaper and oversight entities
authorized by courts and the Legal Services Act 1990

Before considering recent developments, discussion of lawyers in the United
Kingdom requires note of what gave rise to the traditional distinctions between
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barristers and solicitors. Those distinctions fostered a quasi-contractual division
of territory, which gave each branch a monopoly over its respective field of trade.®
Barristers, who had exclusive rights of audience to appear in court, were selected
and instructed by the solicitors who maintained all client contact. Barristers had
the technical legal knowledge, etiquette and advocacy skills required in court,
but maintained a distance from the client. Solicitors involved in litigation would
handle the paperwork, client interactions and financial matters. The solicitor
branch also worked on a wide range of transactional matters and exercised
its monopoly over conveyancing. These divisions evolved over time, and have, in
recent decades, eroded incrementally under pressure from competition law
and other efforts to ease artificial restrictions on delivery of legal services.
Meanwhile, numerous other categories of legal professionals have proliferated.

Modern regulatory reforms go back to 1989. Prime Minister Margaret
Thatcher’s policies favoured open competition in the marketplace. Thatcher
replaced then Lord Chancellor Hailsham, a staunch advocate for the bar, appoint-
ing Lord Chancellor Mackay of Clashfern, a Scotsman willing to make radical
proposals that upset many in the stodgy English legal professions.

Mackay’s 1989 Green Paper, “The work and organization of the legal profes-
sion’, aimed to create a system to provide the public with the most efficient,
affordable and competent legal services, courtesy of market discipline.®® Mackay
proposed removing anti-competitive rules that restricted rights of advocacy, con-
veyancing and forms of practice between lawyers and non-lawyers. He sought to
permit both barristers’ direct access to clients and multidisciplinary practices, and
to create extensive government control over professional regulation, including a
Legal Services Ombudsman.®’” Not surprisingly, the Green Paper drew intense
opposition, especially from the bar and judiciary. Michael Zander doubted that
‘any single event in the long history of the English legal profession ever evoked
so fierce and so broadly based a negative reaction’.® The Bar Council ‘violently
attacked’ Mackay’s proposals, and the then Lord Chief Justice, Lord Lane, called
it ‘one of the most sinister documents ever to emanate from government’.®® In
retrospect, Lord Mackay was ahead of his time; many of his proposals fore-
shadowed later reforms, including those in the Legal Services Act 2007 (LSA).

Overwhelming opposition to the Green Paper forced government retreat.
Parliament enacted the Courts and Legal Services Act 1990 (CLSA), most of
which made structural alterations to the complex English court system. Although
some provisions opened the theoretical possibility for solicitors’ rights of audience
and repealed statutory bars to certain lawyer practices, the Act then authorized
the relevant professional bodies to retain those trade restraints and most of their
self-regulatory powers. Nevertheless, the CLSA represented a significant intrusion
on the professional bodies’ traditional prerogatives. The Act’s stated objective
sought to expand the range of eligible providers of advocacy, litigation, con-
veyancing and probate services, and to innovate the delivery of those services.”

Among the various oversight entities established in the CLSA, two are relevant
here. The Lord Chancellor’s Advisory Committee on Legal Education and
Conduct (ACLEC) was to assist in developing and maintaining standards in the



22 Alternative perspectives on lawyers and legal ethics: remagining the profession

education, training and conduct of those offering legal services, both for initial
training and continuing education, and to ‘have regard’ to the practices of other
members of the European Union and ‘the desirability of equality of opportunity’.”
ACLEC also shared the broad oversight functions of the professional bodies: a
body proposing changes to qualification standards and rules of conduct required
ACLEC approval.”? The CLSA structured a cumbersome and time-consuming
procedure for amending such standards or rules, routing the proposal through
ACLEC, the Lord Chancellor or designated judges and the Office of Fair
Trading.”

The CLSA also created the Legal Services Ombudsman (LSO), a non-lawyer
appointed by the Lord Chancellor to exercise oversight of complaint handling by
the different professional bodies, to recommend improvements of their systems,
with limited authority to investigate individual complaints and to suggest
reconsideration of a complaint or redress for the complainant.™

In 1995, Rhoda James and Mary Seneviratne conducted a comprehensive
study on the LSO’s operations. While they found that the LSO was truly
independent from both government and the professions, they found it ineffective
at resolving grievances and recommended that Parliament expand its powers
to act on its own initiative, conduct unannounced inspections and random file
reviews, and issue binding orders as opposed to recommendations.”

The arduous route to get a matter considered by the LSO took several com-
pleted steps, available only to tenacious and knowledgeable complainants who did
not drop out from frustration or fatigue. First, the complainant had to go through
the lawyer or firm’s internal complaint handling procedure. Although Law Society
Practice Rule 15 required all solicitors to have an in-house procedure and to ensure
clients knew how to access it, empirical research showed that many firms either had
no procedure or failed to inform clients about it. Complainants who sought reso-
lution through the in-house procedure were very dissatisfied.”® Yet the Solicitors’
Complaint Bureau (SCB) would not accept a complaint until exhaustion of the
in-house procedure. Those who filed a written complaint with the SCB generally
hoped it would contact the solicitor and help sort things out; fewer expected the
solicitor be punished or made to pay compensation.” Survey respondents were
also very dissatisfied with the SCB process and outcome, believing it was heavily
influenced in favour of the solicitor and the legal profession and that it was rife
with incompetence, delay and poor communication.”® The SCB would only
inform complainants of their right to seek assistance from the LSO if they lost an
appeal of the SCB’s determination. Because few dissatisfied complainants pursued
an appeal, they never got notice that further recourse might be available through
the LSO scheme.” Although 30 per cent of SCB complaints were not resolved to
the consumer’s satisfaction, only about 8 per cent contacted the LSO.*

2.3.1.2 Access to Justice Act 1999

Parliament revisited some of those issues in the Access to Justice Act 1999 (AT]JA),
which more generally addressed legal aid in civil and criminal matters and
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procedural court rules.®' The CLSA intended the ACLEC to be a lead policy-
making body with a lay majority and designated judges to play a subsidiary
monitoring role. That committee, perhaps stymied by the statute’s carefully
balanced representation of various interest groups, was unsuccessful at achieving
the stated objectives. The new Act abolished the ACLEC and created the Legal
Services Consultative Panel, charged with duties similar to those of the ACLEC
but providing for appointments based on individual expertise instead of interest
group representation.”” The Consultative Panel was smaller and more focused
to provide specialist advice on proposed rule changes; the role of judicial mem-
bers was demoted to a consultative role without their prior veto power.?®
The ATJA empowered the Lord Chancellor to set timetables on consultations
about proposed rule changes and to make minor rule changes on his own,
in order to expedite the amendment process.** Nevertheless, the consultation
process required interaction between professional bodies and other interested
persons who raised public and consumer interests. The Consultative Panel made
recommendations to the Lord Chancellor, who had the final authority to approve
any changes.

The AT]JA expressly opened to solicitors the rights of audience and to conduct
litigation in all courts, subject to their satisfying the qualification standards
of the Law Society. This effectively broke the bar’s gridlock resisting solicitors’
efforts to obtain rights of audience in higher courts. The Act also eased the Bar
Council’s permissible restrictions on the rights of audience for employed advo-
cates, such as barristers who worked for the Crown Prosecutor but who lacked
the independence of sole practitioners practising in chambers.®

The solicitor branch gained advocacy rights, but also became subject to much
closer oversight on complaint handling. Solicitors, who are the primary point of
contact for clients, outnumber barristers by a ratio of nine to one, so it is not
surprising that most complaints pertained to solicitors.* The cumulative number
of complaints brought to the LSO reflected the same ratio.*” Nevertheless, the
LSO was far more satisfied with the Bar Council’s handling of complaints com-
pared with that of the Law Society, which had a long history of poorly handled
complaints and few indications of improvement over time.*

The AT]JA expanded the LSO’s authority to issue binding orders against both
individuals and professional bodies.*’ It also enhanced the Lord Chancellor’s
authority to assess professional bodies for expenses incurred by the LSO and to
appoint an additional oversight authority, the Legal Services Complaints Com-
missioner (LSCC), vested with enforcement powers over professional bodies, and
the ability to demand reports, conduct further investigation, audit, recommend
specific improvements, set targets and require self-improvement plans. For failure
to submit or implement an adequate plan for handling complaints effectively and
efficiently, the LSCC may fine a professional body up to £1 million.* In 2004,
the Lord Chancellor exercised that reserve authority to appoint LSO Zahida
Manzoor to also act as LSCC.

Between 2003 and 2005, Manzoor’s annual reports about the Law Society
became increasingly strident, noting little improvement after 15 years of oversight
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and repeated warnings about unacceptable delays, poor administration, decision-
making, service and basic errors. Solicitors comprised 95 per cent of the LSO
caseload. In 2005, she assessed a £250,000 penalty against the Law Society for
failing to achieve the targets she previously had set.”' At the same time, she
applauded the government’s proposed radical reforms, which adopted many of
the recommendations set forth in Clementi’s final report, as a ‘a once in a lifetime
opportunity to put things right for consumers and professionals who have
laboured for too long under an archaic system of regulation which has lacked
transparency or consumer focus’.”

2.3.2 The Clementi Review and Report lead to enactment
of the Legal Services Act 2007

In July 2003, Secretary of State Lord Falconer appointed Sir David Clementi
to undertake an independent review of the legal profession’s regulatory frame-
work.” Clementi’s appointment followed a Scoping Study conducted by the
Department for Constitutional Affairs (DCA), which found the existing frame-
work ‘outdated, inflexible, over complex, and insufficiently accountable or
transparent’, concluding that ‘the status quo [was] not an option’.”* Clementi was
charged to consider ‘what regulatory framework would best promote competition,
innovation and the public and consumer interest in an efficient, effective and
independent legal sector’.”’

The Clementi Review Consultation Paper, released on 8 March 2004,
addressed three main issues: the architectural framework of a more rational regu-
latory system; a better system to regulate complaint handling and discipline
issues; and the possibility of alternative business models for legal practices.”
Clementi doubted that professional bodies, which serve as representative lobbying
organizations, could also provide legitimate regulatory oversight.”” Consumers
were confused by the regulatory maze of the professional bodies’ existing com-
plaint systems.” Clementi presented for discussion three regulatory models,
ranging from complete separation of trade and regulatory functions, with all
regulation controlled by an independent government entity akin to the UK
Financial Services Authority, to establishing a light-touch oversight agency to
monitor self-regulatory conduct by the professional bodies.”

Clementi’s final report endorsed the B+ model, in which a new Legal Services
Board would have overarching regulatory and oversight authority. If professional
bodies wanted to become approved regulators, they must create new entities
vested only with regulatory powers, subject to oversight by the LSB. Their repre-
sentational activities could continue unfettered by government control. The
Office of Legal Complaints (OLC) would consider all consumer complaints
against legal professionals'® — although, under the authority and general supervi-
sion of the LSB, complaint handling would function independently.'”" The pro-
posed OLC would play a strategic role in setting targets for practitioners’ in-house
complaint handling, monitoring indemnity insurance schemes and compensation
funds controlled by the front-line bodies.'” The final report cautiously opened the
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door to modern business structures for delivering legal services, including Legal
Disciplinary Practices (LDPs), which would allow professional associations among
all legal professionals comparable to US law firms, and Alternative Business
Structures, which would allow partnerships between lawyers and non-lawyers
with the possibility of outside investors.'®

In May 2006, the government introduced its draft Legal Services Bill into
Parliament.'” The Bill mostly followed Clementi’s final report, proposing the
LSB oversee front-line regulators (now called ‘approved regulators’), who must
perform their duties in a manner compatible with stated regulatory objectives.'®
It endorsed Clementi’s OLC proposal for an office with exclusive authority over
complaints for redress up to £20,000.'® The Bill prohibited approved regulators
from providing redress as part of their regulatory arrangements,'”’ and prevented
them from contractually limiting or excluding a person’s right to seek relief
through the OLC ombudsman scheme.'® It advanced more controversial pro-
posals to permit alternative business structures and outside ownership of law
firms. In anticipation of eventual passage, the Law Society and Bar Council
segregated their regulatory and representative functions, delegating the regulatory
functions to new, independent entities.'”

No UK law reform occurs without extensive consultations open to all interested
groups and individuals, from the initial proposals through to final enactment. The
LSA 2007 was no exception. Objecting to the end of self-regulation and dimin-
ished core values of professional independence, UK professional bodies voiced
concern that the reforms risked excluding them from practice in other European
Union nations.''? Overseas bars also raised independence concerns.''! Fearing
the UK reforms would adversely impact their competitive standing, the Scottish
and Irish legal professions sought local legislation to address consumer complaints
against lawyers.''?

These lobbying efforts proved successful, persuading the government that
continued global competitiveness of UK firms required respect for professional
independence. Amendments built in a co-regulatory regime that granted approved
regulators primary frontline authority, subject to the board’s oversight and limited
intervention powers. Other amendments granted authority to appoint the Board
chair and its members to the Lord Chancellor, head of the judiciary, in consultation
with the Lord Chief Justice.'"? Clementi had endorsed the B+ regulatory model,
but these changes may have shifted the Board’s oversight role closer to the B model,
with light-touch authority to influence approved regulators. Only time will tell.

A brief description of the new regulatory oversight structure is in order, given
its multi-tiered collaborative relationships and mechanisms for transparency and
accountability. LSA 2007, s. 1(1) identifies regulatory objectives that the board,
approved regulators and other stakeholders must promote, including public and
consumer interests, competition, the constitutional rule of law and access to
Justice through a strong and diverse legal profession. The Board chair and a
majority of its members must be laypersons, not authorized to engage in activities
reserved to legal professionals.''* Board composition (seven to 10 members) should
reflect knowledge in diverse areas, including legal, consumer and commercial
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affairs, competence and complaint handling.'” Regulatory activities ‘should

be transparent, accountable, proportionate, consistent and targeted’ only where
action is needed.'"® The Board’s internal governance rules should aim to protect
the regulatory independence of approved regulators, including adequate resources,
open communications among regulatory actors, the Board and the Office of
Legal Complaints.'"’

For the first time, legislation articulates specific activities reserved to licensed
legal professionals and defines the unauthorized practice of law. The LSA identi-
fies types of reserved legal activities and sets criminal sanctions for persons
not authorized by relevant approved regulators.''® Schedule 4 lists existing profes-
sional bodies that had served as regulators for subsets of legal professionals and
authorizes their continued service as approved regulators. Approved regulators’
‘regulatory arrangements’ concerning rules of conduct, discipline, education,
licensure, indemnification and compensation for redress or misconduct must fur-
ther the regulatory objectives. Acts or omissions that adversely affect those object-
ives are subject to dialogue and sanctions between the Board and a regulator,
starting with target-setting and ending with cancellation of status.''* Under the
statutory model, the Board’s progressive intervention powers are limited and may
be exercised only as warranted by proof of serious ongoing failures.

The UK model of regulatory discourse through consultations among stake-
holders is incorporated throughout. For example, policy statements on the Board’s
planned oversight functions must allow time for comments and final publication,
reflecting any interim changes.'” Board oversight of approved regulators should
attempt informal resolution before it invokes formal mechanisms, such as setting
targets, giving directions or intervention.'*’ Under Board auspices, an independ-
ent Consumer Panel of non-lawyers may conduct research and advise the
LSB about regulatory activities.'”? The Office of Fair Trading (OFT) may issue a
report opining that an approved regulator’s regulatory arrangements impede
competition; after receiving input from the relevant regulator and the Consumer
Panel, the Board gives notice of its proposed action, which is subject to further
review by the Lord Chancellor and the European Union Competition Commis-
sion.'” Principles of accountability and transparency require annual reports
both from the Office of Legal Complaints (OLC) to the Board and from the Board
to the Lord Chancellor, who presents them to Parliament.'?*

The OLC is an independent body under Board oversight, which will administer
an ombudsman scheme to investigate and determine all complaints seeking
redress from legal service providers.'"” As a jurisdictional prerequisite, a com-
plainant must first seek resolution using the practitioner’s in-house complaints
procedures.'” When operational, it will provide a single point of entry for all
complaints from persons who received legal services from those authorized to
engage in reserved legal activities (regulated persons), whether or not the alleged
conduct related to legal services. Vicarious responsibility extends to the acts
or omissions of employees and partners acting within the customary scope of
their duties.'” The ombudsman scheme has a broad remit to determine com-
plaints and, where appropriate, to issue direction that the respondent apologize,
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reimburse fees, pay up to £30,000 compensation, rectify the error at the pract-
tioner’s own expense or take other actions in the interest of the complainant.'?®
Remedial authority is not limited ‘to cases where the complainant may have a
cause of action against the respondent for negligence’, and ‘may be available in
cases of “simple” inadequate professional service’.'”

The ombudsman can provide redress but not discipline, which remains under
the jurisdiction of the relevant approved regulator.'® The ombudsman may
dismiss a complaint without consideration of the merits if the complaint is
‘frivolous or vexatious’, would be better dealt with under another ombudsman
scheme, has already been addressed under another ombudsman scheme, arbitra-
tion or legal proceedings, or if there was undue delay in making the complaint
or providing evidence.'*'

When the OLC receives a complaint within its jurisdiction, it first is assigned to
a non-ombudsman caseworker for investigation and attempted mediation. The
caseworker may not summarily dismiss or issue a determination. If the parties
do not accept the caseworker’s proposed resolution, the complaint then proceeds
to consideration and disposition by the Chief Ombudsman or is delegated to
an assistant ombudsman.'” An ombudsman’s determination of a complaint
should have reference to what is ‘fair and reasonable in all the circumstances of
the case’. Upon making a determination, the ombudsman must prepare and
provide a written statement of reasons to the complainant, respondent and rele-
vant professional body. If the complainant accepts the determination: or is
deemed to have accepted because of failure to reject in a timely fashion, the
ombudsman will issue a certificate of determination which has a binding and
preclusive effect on both parties.'* If a respondent does not comply with the
Chief Ombudsman’s binding directions, a court may order enforcement, notify-
ing the OLC and approved regulator. The ombudsman may notify the Board,
triggering possible intervention if an approved regulator ‘persistently failed
adequately to discharge its regulatory function’.'* The Act creates a ‘polluter
pays’ system, requiring the respondent to pay charges to the OLC unless the
complaint is resolved in the respondent’s favour and the ombudsman is satisfied
that the respondent took all reasonable steps to resolve the issue through in-house
procedures.'*

The Act does not expressly state what may happen if the complainant rejects
the determination. If this new ombudsman scheme receives positive perform-
ance reviews after a few years of operation, civil action by dissatisfied complain-
ants will face an uphill battle o establish liability. Because the Act requires larger
liability claims to be brought in court, a well-functioning ombudsman system
will provide clients of UK lawyers a meaningful opportunity to seek redress.
The Chief Ombudsman’s authority to issue binding and enforceable determin-
ations is the envy of commissioners who administer complaint handling systems
elsewhere. As the UK system comes into existence, perhaps it will trigger add-
itional law reforms in those countries.
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2.3.3 Implementation to date: the UK way ahead
(as of 1 October 2009)

Lawyer regulation in the United Kingdom is in the middle of transition. Zahida
Manzoor accepted terminal reappointment as LSO and LSCC, with limited
transitional authority. The first LSB chair, nine board members and chief execu-
tive were appointed and began work in 2008. If their backgrounds and nine
months of work in 2009 are predictive, the LSB has potential to be a very
effective oversight regulator that communicates and collaborates well. Chair
David Edmonds has an extensive background in senior management in both
the public and private sectors, including regulatory work and oversight of the UK
Legal Aid programme. The Board includes two lawyers with powerful back-
grounds, as general counsel to Reuters and the Financial Services Agency Board.
Lay members come with diverse expertise in executive, regulatory, administrative
and consumer matters.

Since January 2009, the Board has issued its business plan, which sets forth a
vision for a dynamic, modern and consumer-oriented organization that ‘work|s]
constructively with the (approved regulators) and all our other partners to ...
tackle the objectives systematically’.'*® After announcing it was ‘open for business’,
the Board issued consultations on regulatory independence and developing a
regulatory regime for alternative business structures. Since November 2008, the
Board has appointed Elizabeth France as Chair of the OLC, six OLC board
members and the Chief Ombudsman.'”” Each of the appointees has extensive
expertise with Ombudsman, mediation or consumer protection matters."® As of
1 October 2009, the staff has grown to 35."* The Board published proposed rules
on regulatory independence and is now evaluating the alternative business sub-
missions and the construction of licensing rules.'*’

Until the OLC becomes fully functional in 2011, the relevant approved regu-
lators bear continued responsibility for complaint handling, besides licensure and
disciptine.'*! The Law Society and Bar Council established separate regulatory
entities, the Solicitors Regulation Authority (SRA) and Bar Standard Board (BSB)
respectively. Positioned for future practice innovations, as of 31 March 2009,
the SRA assumed responsibility for regulating Legal Disciplinary Practices and
amended the Code of Conduct to introduce firm-based regulation similar to
recent Australian innovations. Because membership in their representative com-
ponents is now voluntary and other entities already cater to the interests of
other legal professional subsets, there is some uncertainty about the future roles
of the Law Society and Bar Council. The Law Society seeks to leave little to
chance. It hired long-time Bar Council executive and founding LSB Director
Mark Stobbs to head legal policy issues and commissioned additional independ-
ent regulatory reviews.'* Stay tuned. The question remains: what impact will the
LSA 2007 have on regulation of lawyers elsewhere? Is it the regulatory equivalent
of a tidal wave with global implications? Or will the new regulatory structure
become yet another cumbersome bureaucracy resulting in limited meaningful
change?
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2.4 Lawyer regulation in the United States

The United States has been a strong international leader in the law and ethics of
lawyering. At present, however, it appears to lag behind as Australia and the
United Kingdom take the lead on regulatory reforms. US lawyers claim robust
privileges of self-regulation are needed to uphold the rule of law, unfettered by
partisan impulses that could influence executive or legislative action.'*® Lawyers
exercise substantial regulatory authority over licensure, professional conduct
standards and disciplinary enforcement, subject to final approval and oversight
by the highest state court exercising its inherent authority to regulate the practice
of law.'**

The American Bar Association’s national leadership in crafting model lawyer
codes has influenced state courts and bar associations, which exercise their pre-
rogative to consider local modifications based on policy differences or sensibilities.
Federal and state legislation has, to some extent, subjected lawyers to external
regulation by governmental entities.'"” Consumer protection, in the form of
redress to clients or third persons harmed by incompetent or dishonest lawyers,
falls outside the usual scope of lawyer discipline. While some states provide for
mediation of non-fee disputes or mandatory fee arbitration,'*® US lawyer discip-
linary agencies typically do not obtain relief for injured clients as part of the
discipline imposed. As a practical matter, most dissatisfied former clients can only
wish for redress through civil litigation. Unless the lawyer carries malpractice
insurance, liability is strong and damages large, recovery is unlikely. "

The next section discusses lawyer regulatory systems in the United States,
mostly controlled by local authorities with vast differences in their views on
enforcement, dispute resolution and resource allocation. In recent decades, fed-
eral statutes imposed additional restrictions on lawyers in specialized practice
areas. As contrasted to the balkanized state enforcement systems, the following
section considers the expanding risks of civil liability with reference to limited
available statistical evidence about malpractice claims, and the growing import-
ance of malpractice carriers on the behaviour of those they cover. Given the
prevalence of compulsory insurance and other types of consumer protection
required in other developed countries, it criticizes states’ failure to provide mech-
anisms for consumer protection, including minimum indemnity coverage by all
lawyers who provide services to private clients.

2.4.1 Balkanized state-based regulation overlaid with
pockets of federal law

Self-regulation of the American legal profession is something of a misnomer.
More accurately; it is regulation and enforcement delegated to professional bodies
and overseen by the judicial branch. In each state and the District of Columbia,
the court of highest appellate jurisdiction has inherent authority to regulate the
practice of law."” Because most regulatory authority resides in individual states,
and because those states vary significantly in their standards, enforcement
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mechanisms and general approach to ethical issues, lawyer regulation in the
United States is considered ‘balkanized’ or ‘fractionalized’.

State supreme courts’ regulatory authority includes power to adopt rules for
Licensure, rules of professional conduct, and rules and procedures for disciplinary
enforcement to fulfil the primary purpose of professional regulation: protection of
the public. The organized bar may formulate proposed rules for adoption by the
state court. State legislative efforts to regulate lawyers have met with mixed suc-
cess.'*® Courts invoke inherent authority doctrine as a fundamental tenet of separ-
ation of powers when invalidating such legislation.'* When courts uphold state
statutes or regulations based on their Tenth Amendment police power that inciden-
tally affect the practice of law, they reiterate that such laws neither supersede nor
detract from the judiciary’s inherent authority to regulate the practice of law.'”

Location of the regulatory function varies among jurisdictions. Thirty-three
US jurisdictions maintain unified (previously referred to as mandatory or inte-
grated) bar associations, in which membership is required as a condition of licen-
sure to practise law in the state."”' Compulsory state bar membership has been
accomplished through court rule, inherent power doctrine, legislation or some
combination thereof."” In 21 states, the unified bars exercise both representative
and regulatory functions within the same organization, reinforcing the perception
that politics and collective self-interest taint regulatory decisions. Those states’
supreme courts delegate to the state bar associations administrative authority to
investigate and prosecute alleged misconduct and authorize hearing tribunals to
recommend findings of fact, conclusions of law and disciplinary sanctions. Such
delegation to the bar is non-binding and advisory, with the high court retaining
final and exclusive authority. While judicial regulation aims to protect the discip-
linary process from undue political influence by the legislative and executive
branches of government, delegation of regulatory functions to the state bar
association risks under-regulation due to actual or perceived conflicts of interest.
The public often views as protectionist regulatory conduct that appears to benefit
the profession’s political, ideological or trade interests rather than being seen to
advance legitimate public interest in the legal system.'”® Twelve of the 33 unified
bar states maintain a separate lawyer admissions and discipline entity in order to
isolate regulatory activities from those advancing the bar’s business or professional
interests.'* This structural segregation of regulatory and trade functions alleviates
public concerns about accountability.

In the 18 non-unified or voluntary bar states, lawyers are regulated by the
highest state court, administered through a stand-alone agency of the court.
Voluntary state bars are most firmly established in the North Atlantic and
Midwestern states.””® Voluntary bars function as trade associations representing
the collective interests of their members; while they provide input on some regula-
tory questions, including changes to the rules governing ethical standards, their
views lack official imprimatur and may or may not influence adoption by the state
supreme court.

Opwer the last century, debates periodically have resurfaced about unification and
whether compulsory state bars are sufficiently accountable to the public in their
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regulatory actions, and whether the bar’s political speech violates the First
Amendment rights of dissenting members.'*® To date, efforts to force states’ con-
version from a unified to a voluntary bar have failed, although some challenges
persist."”’

The purpose of discipline, it is commonly said, is to ‘protect the public, the bar,
and legal institutions against lawyers who have demonstrated an unwillingness
to comply with minimal professional standards’.'® While it is sound to involve
lawyers in the disciplinary process as prosecutors, grand jurors, adjudicators, dis-
ciplinary board members and appellate judges, their dominant role in the process
furthers the public perception that US lawyers are regulated exclusively by their
professional colleagues.” Regulatory reforms throughout the United States now
include lay representatives in the process. This is a step towards bringing the
United States in line with the Australian and UK reforms, which both require
significant participation by non-lawyers on all regulatory matters.

It is difficult to make generalized observations about lawyer discipline systems in
the United States. The 1970 Clark Report declared that existing disciplinary sys-
tems were ‘scandalous’, with lawyers’ prevailing attitudes ranging from ‘apathy to
outright hostility’ and enforcement ‘practically nonexistent in many jurisdic-
tions’.'®® That scathing review prompted important but uneven reforms. Eric H.
Steele’s and Raymond T. Nimmer’s 1976 empirical research concluded that most
disciplinary entities focused on lawyer deviance in which the offending lawyer ‘is
defined as unfit, a malefactor’, who warrants removal by suspension or disbarment
in order to purify the profession, and disregarded more pervasive client complaints
about fees, delays and quality of performance.'® Scholars continued to question
the effectiveness of professional self-regulation, with particular focus on the bar’s
inattention to competence and consumer protection.'® Deborah Rhode noted the
serious mismatch between client needs and the regulatory response by lawyer
discipline agencies. Even where conduct violates black-letter provisions of an
applicable rule and the unhappy client files a grievance, discipline seldom results
and even more rarely provides any redress for the harmed client. The traditional
disciplinary model declines to act upon the vast majority of client grievances about
isolated instances of neglect, inadequate services and excessive fees.

In 1989, the ABA McKay Commission again studied US disciplinary systems,
reaffirming that the judicial and not the legislative branch should have regulatory
authority over the profession.'® The commission report noted that most com-
mon law countries, including the United Kingdom and Australia, had mechan-
isms to address less serious client complaints, redress for consumers and other
non-disciplinary mechanisms to bridge the gap between legitimate client expect-
ations and existing regulations. It recommended that states consider expanding
their regulatory structures to include multi-door pilot programmes, mediation,
fee and malpractice arbitration and management assistance programmes.'®
The ABA House of Delegates adopted, with modifications, the report’s 21
recommendations.'®

States widely implemented some recommendations, providing peer assistance
and education, and expediting procedures for minor misconduct, substance abuse
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counselling and interim suspensions where conduct poses a substantial threat
of serious public harm.'® Many adopted centralized intake systems to facilitate
efficient screening and referral of grievances to the appropriate entity.'® Some
states resisted more visionary consumer protection recommendations to require
fee arbitration or other dispute-resolution mechanisms.'® Unified bar jurisdic-
tions also resisted major structural recommendations that would ensure the
independence and adequate funding of disciplinary entities housed within.'®

Many states have increased funding and hired professional staff to administer
discipline, as opposed to relying on local volunteer committees that produced
inconsistent outcomes reflecting political and personal connections. A majority of
states (12 unified Bar states and the 18 voluntary Bar states) have established
separate regulatory entities to protect their independence from political and trade
interests. It is likely that most states now employ advisory ethics counsel carefully
isolated from the disciplinary staff. Diversion programmes and attention to back-
logs are common. Although most states now allow public access to disciplinary
proceedings after a finding of probable cause and filing of a formal complaint,
there is still limited public transparency.'”

No jurisdiction has formally implemented what Tom Morgan has suggested
would have been most visionary: to create ‘a professionally staffed system within
which a client could file a charge and get a decision ordering payment of damages
as well as see traditional discipline imposed’.'’" In the absence of that type of
system, Morgan contends the legal profession lacks ‘the leverage with which
to force our brothers and sisters at the bar to take professional obligations
seriously’.'” It appears he was referring to a resolution by the ABA Standing
Committee on Dispute Resolution, which found that lawyer discipline and client
protection funds had limited ability to compensate clients or order restitution,
denying a feasible remedy for most clients with legitimate claims for redress.

While the traditional discipline-malpractice dichotomy leaves a huge gap of
viable complaints without recourse, some jurisdictions have quietly shifted to
more of a consumer protection model not expressly addressed in the rules or
court opinions. Chief counsel of an independent lawyer regulator observed a ‘sea
change’ in which the state Supreme Court now routinely approves plea bargains
for discipline that include fee restitution and other forms of client-focused relief.'”

Although sound analysis of comparative budget data on enforcement budgets
in unified bar states is challenging, it may raise additional concerns about regula-
tory independence from bar politics and trade concerns. Inherent tension exists
where bar administrators and elected leaders must allocate limited resources to
both regulatory and membership service programmes.

The annual ABA Survey on Lawyer Discipline Systems (SOLD) presents quan-
tified data, but carefully avoids any qualitative analysis. My preliminary statistical
analysis of the 2006 survey indicates that the per-lawyer annual disciplinary
budgets of 13 US jurisdictions are under $100; 11 of these jurisdictions have
unified bars. While the issue warrants further study, it also appears that seven
of the 11 low-funded disciplinary programmes have significantly lower rates of
filing charges against lawyers after probable cause determinations have been
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made. Anecdotal information suggests a possible correlation between low discip-
linary budgets for unified bars, lengthy delays and continued risk of harm to
unsuspecting current and future clients. Focus on formal charge rates may over-
look potential disciplinary matters that are resolved informally. Comparison
among jurisdictions is difficult because of differences in local legal culture, pro-
cedure, rules, terminology and the possible perception that bar leaders owe
members protection from increased regulation. There also may be jurisdictional
differences in reporting rules, prosecutorial discretion or informal resolutions.
Nevertheless, this unscientific study of available data suggests a strong correlation
at both the high and low ends of budgets and per-lawyer charge rates.'”*

When major financial scandals surface, external federal regulators become
involved, whether through regulatory action to hold accountable professional
advisers who facilitated the fraud, or through new legislation or rule-making to
prevent recurrences. Federal intervention requires lawyers, along with other ser-
vice providers, to impose gatekeeping duties ‘to monitor their clients for the sake
of other interests’. Each of these federal initiatives has ‘been limited in scope and
require[d] relatively rapid [defensive] responses from [the ABA, state and federal
Bars]’. Ted Scheyer’s survey of these skirmishes in the last 30 years contends that
these federal regulators may no longer pay deference to the tandem professional
regulatory programmes designed by the legal profession. Instead, ‘the ABA must

now be prepared to shape, not merely oppose, external initiatives’.'™

2.4.2 Expanded risk of civil liability and regulatory role of

malpractice carriers

Risk of civil liability to both clients and non-clients has exploded over the last
three decades, in terms of both the frequency and severity of claims.'” Several
factors may account for this, including heightened consumerism, developments in
the underlying substantive law and the greater availability of lawyers to sue or
testify against a professional colleague. Despite expansion of the substantive law,
prospective claimants have little chance of recovery unless the offending lawyer is
insured or has substantial personal assets vulnerable to collection.

Risk of malpractice liability has become a serious concern for US lawyers only
recently. Reliable statistical data are scarce. In recent years, the frequency of
‘claims made’ has levelled, but the severity of claims and amounts of indemnity
payouts have increased significantly.'’’ The aftermath of huge financial failures
has resulted in mega-claims, sometimes against large and prestigious firms.'”®
Because settlements often condition payouts and other remedial terms subject to
confidentiality provisions, the consuming public remains unaware that wronged
clients may have civil recourse against malfeasant lawyers.'”®

‘The datum identify known risky practice areas, including plaintiffs’ personal
injury, insurance defence, real estate, family law, estate, trust and probate.'®® Only
15 per cent of all claims are brought against larger firms — those with 40 or more
lawyers — which may indicate that growth in firm size increases the likelihood of
insurance coverage and an ethical infrastructure to prevent or cure potential
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claims.'® Most claims allege substantive errors of law or administrative error.'™

Viable allegations of conflict of interest in garden-variety negligence cases present
major hurdles for effective defence.'®

Several factors may account for the expanded liability risks. The growing con-
sumer movement corresponded with an increase in the number of lawyers and
competition among them.'® Public opinion polls in recent decades show sizeable
drops in the profession’s reputation for honesty, veracity and ethics.'® When
lawyers were fewer in number, fraternal collegiality viewed legal malpractice as an
unpopular cause in which it was difficult to find a lawyer willing to bring a claim
or to find an expert willing to testify that another lawyer had violated the accepted
standard of care. Even today, when the prospective plaintiff can find a lawyer
willing to take a case and break the ‘conspiracy of silence’, otherwise viable claims
are dropped when it appears the malfeasant lawyer is uninsured and effectively
judgment proof.'®® Smaller claims also fall through the cracks when a low likely
recovery leaves little financial incentive to bring suit. Some observers assert
that appellate judicial decisions by judges who rose through the ranks of local
practitioners and selected with lawyers’ political and financial support perpetuate
protectionist doctrines, imposing difficult barriers to recovery.'”

The underlying substantive law in the United States has changed notably in
recent decades. Evolutionary development of the law governing lawyers, includ-
ing successive drafts of the Model Rules of Professional Conduct, the Restate-
ment (Third) of the Law Governing Lawyers and expanded case law allowing
potential recovery improves the likelihood prospective claimants can find a lawyer
willing to sue — if the damages are large and the prospective defendant maintains
adequate malpractice insurance.'® Influential scholarship supports expanded
theories of liability.'® Breach of fiduciary duty and breach of contract claims are
on the rise."” Economic downturns prompt disappointed clients and non-clients
to search for deep pockets to cover their losses from high-risk matters.'”"

Knowledgeable observers maintain that malpractice carriers provide the most
effective means of regulating US lawyers today.'”* Carriers, who must indemnify
for any claims within the scope of coverage, have first-hand ability to educate and
affect the conduct of the lawyers they insure. They provide ongoing education on
loss prevention through good management structure, starting with the initial
application and premium and then repeated through annual renewals and rates
based on a firm’s claim history. They issue regular newsletters and consultations
aimed to prevent claims, provide guidance and active assistance to cure a poten-
tial claim and further educate their insureds during the defence of claims
brought.'®® Carriers have the greatest ability to interface with those they insure, to
establish workable ethical infrastructures suitable for the firm’s size and practice
areas. Their enforcement mechanism is based on money and business models, not
hortatory reference to high moral ethics.

There is little reliable data on the number of uninsured or under-insured practis-
ing lawyers whose conduct risks exposure to malpractice liability.'** The 1992
McKay Report recommended that states consider whether to compel malpractice
insurance.'® Oregon remains the only US jurisdiction that compels malpractice
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coverage as a condition of licensure.'”® The Oregon experience has achieved
notable success at providing affordable coverage to lawyers and appropriate claims
handling and resolution, reserving defence costs for significant claims warranting
such expenditures. Its captive carrier starts out charging each lawyer the same
annual premium, with later adjustments based on actual claims experience.'”’

Present discussion of compulsory insurance has shifted to a debate on whether
lawyers must reveal whether they maintain a minimum level of liability coverage
and to whom that must be disclosed.'”® Twenty-five jurisdictions now require
lawyers to disclose in some manner whether they maintain a minimum level of
professional liability insurance, either on bar registration statements or directly to
prospective clients. Five jurisdictions have rejected proposed compulsory dis-
closure rules.'”

In the aftermath of the current economic crisis, legal professionals worldwide
can expect unprecedented liability claims against lawyers and other advisers
connected to the massive frauds perpetrated on investors and home buyers.
While actual recovery remains doubtful, to avoid future recurrences, regulators in
the United States and elsewhere must provide better oversight, with fair and
impartial mechanisms through which claimants can seek redress without expen-
sive litigation costs. Liability must become recoverable through malpractice
insurance.

2.5 Riding the wave of regulatory reforms

2.5.1 The importance of context

The dynamic process though which smaller-scale experiments in New South
Wales and Queensland have taken hold has enjoyed proven success, inspiring
nationwide reforms in the federation of Australia and elsewhere. Besides the
United Kingdom, recent legislation in New Zealand, Scotland and the Republic
of Ireland has also authorized the creation of a complaint handling structure.
While there are significant differences among the new organizations, the local
reforms indicate that the status quo is not an option: principles of consumer
protection and competition have taken hold, indelibly changing traditional con-
cepts of professionalism. Rather than resist change, to remain competitive in the
global marketplace, the US legal profession must realize that these regulatory
reforms do not conflict with core professional values. The pending changes
encourage market innovations that allow new forms of practice, enhanced access
to lower cost, competent services and improved consumer protection.”®
Demographics and historical context affect a jurisdiction’s ability to experi-
ment. Experimentation is more feasible in newer jurisdictions with smaller num-
bers of affected persons.”! If they are successful, localized experiments can be
replicated elsewhere, with modifications to reflect differences in law, culture and
political realities. Federalism principles in the United States have long respected
the role of local jurisdictions to serve as ‘incubators’ for law reform efforts on
matters not pre-empted by federal regulation. For example, federal environmental
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law sets national standards, delegating to the states responsibility for more specific
regulation and implementation.?”

Compare the differing contexts of Australia, the United Kingdom and the
United States. To some extent, each country has a public persona that also may be
reflected in their legal professions. Australia’s government is the youngest, with
the country becoming a federation in 1901. Although its landmass is comparable
in size to that of the United States, its population of 21 million includes about
6,600 barristers and solicitors concentrated in the more populous states of New
South Wales, Victoria and Queensland.*” The Australian federal government has
authority over national issues but respects the autonomy of states and territories
on local matters. With its vast expanses of territory, Australian popular culture
portrays images of adventurous explorers willing to try new things.** Perceiving
that Australia is ‘over-lawyered’, its top-tier firms reportedly have adopted entre-
preneurial strategies to internationalize, forming strategic alliances or referral
systems and considering outside investors. Changes in the federal and state regula-
tory structures discussed in the first section of this chapter have facilitated these
efforts.*” Commissioner Steve Mark:

truly believe[s] that the legal ethics sky has not fallen in Australia. “The
NSW experience has clearly shown that the practice of law can be regarded
as both a profession and a business and in ILPs we witness the overt
merger of the two roles. I am convinced that in NSW, chicken little has
survived!’?®

In contrast to that of Australia, the UK legal system developed over 1,000
years, with incremental changes resulting from historical accidents and entrenched
social stratification based on class, heritage and wealth.””” The United Kingdom’s
general population exceeds 60 million, with 140,000 legal professionals contained
in a relatively small land mass. Parliament has long regulated some aspects
of the legal professions, with input from the judicial branch. Parliamentary
sovereignty confers unfettered legislative authority, not subject to an over-
riding power of judicial review. This could change dramatically with the new
UK Supreme Court and other actions within the European Union to promote
competition.

Finally, consider the United States, which declared independence from Britain
in 1776. The young nation expanded westward, fostered by rugged individualism
and entrepreneurial spirit. The Constitution established a federal government of
limited powers; it reserved to the states or citizens all powers not specifically
delegated.”® Because lawyer regulation is balkanized, significant local differences
warrant criticism that some regulatory entities are ineffective, poorly funded,
politicized or do not adequately protect legitimate consumer interests. Entry to
the legal profession is open to all who qualify by education, bar examination and
proof of character, regardless of class, family of origin or wealth. In practical
terms, this means that over | million lawyers for its population of 300 million
reflect great diversity in demographics, political and economic views. Licence to
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practise in a jurisdiction permits one to engage in the full range of tasks broadly
defined as the practice of law, without the need for specialist training, but only in
that jurisdiction or as authorized for temporary practice under local rules.
Although there have been some federal intrusions on the regulatory autonomy of
individual jurisdictions, the organized bars and state judiciary have resisted any
comprehensive federal reforms. In the globalized legal marketplace, this also has
hampered the ability of US trade negotiators to speak collectively on behalf of
the nation’s lawyers.”” -

This discussion warrants a brief comment on the reciprocal perceptions of US
and UK lawyers, as it were, across the pond. While broad generalizations are
fraught with danger, it can be said there is some mutual ambivalence. US lawyers
observe with bemusement barristers’ stodgy rules of etiquette and court attire of
wigs and robes. They respect the barrister’s professional independence, unsullied
by client contact or fee collection, but do not understand the sole practitioner
model of barristers’ chambers and trade restrictions that prohibit familiar US
forms of practice among different categories of legal professionals. US lawyers
probably relate better to the diverse legal tasks performed by solicitors, acknow-
ledging the business aspects of their practice, but do not understand the complex
rules limiting solicitors’ rights of audience in all levels of courts. On the other
hand, many UK lawyers perceive that the United States has too many generalist
lawyers who are overzealous or motivated by greed, with great variance in their
litigation skills and courtroom etiquette. UK law reform discussions often include
statements wishing to avoid changes that could deteriorate into unruly American-
style litigation and unprofessional conduct. Where US lawyers resoundingly
rejected the concept of multi-disciplinary practices, professional regulators and
many practitioners in Australia and the United Kingdom warmly embrace the
economic benefits of allowing such innovations.

2.5.2 What drives regulatory reforms?

The UK Legal Services Act 2007 must be viewed in the greater context of social
reforms geared to modernize and democratize the nation, to erode unwarranted
distinctions based on heritage and social class and to streamline an unwieldy gov-
ernment bureaucracy. Competition law, consumer protection and meritocracy are
core principles underlying the greater reform agenda. Since Lord Mackay’s 1989
Green Paper, earlier attempts to achieve sweeping reforms have failed in the legisla-
tive process, thwarted by powerful segments of an entrenched profession. Viewed
in context, some of the LSA 2007 reforms are nothing short of breathtaking,
creating a streamlined co-regulatory structure that aims to modernize the profes-
sion, enhance affordable access to legal services and expand the scope of available
services. Because oversight regulation will now reside in a single nationwide entity
working in cooperation with other stakeholders, the Act holds great potential to
accomplish sweeping reforms that will give UK lawyers a strong competitive edge
in the globalized legal market. Some forecast that competitive advantages from
the LSA will further enhance London’s role in international legal practice.
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The United Kingdom’s membership in the European Union (EU) has provided
additional impetus for change. Although traditional lawyer regulation has been
within the province of individual European states, the EU has played an import-
ant role ‘in shaping the contours of contemporary European legal practice’, with
some recent proposals ‘nothing short of breath-taking’.*'” The EU aims to create
a single market, facilitating circulation of goods and services among member
states and limiting artificial trade restrictions. Its Parliament is authorized to enact
legislative directives requiring member states to achieve a particular result, giving
members flexibility on the choice of form and methods by which the directive
should be accomplished.”'! In areas outside its exclusive competence, the principle
of subsidiarity limits its authority to take legal or regulatory action ‘unless action
at the EU level would be more effective than action at the national, regional or
local level’.?'? EU lawyers now have much greater cross-border mobility than
those in the United States. Directive 77/249 generally allows EU lawyers to
provide temporary services in other member states. Directive 98/5 more broadly
permits EU lawyers to become permanently established in another state after
three years of practice and compliance with minimal registration requirements.?"
In 2002, the European Court of Justice held that activities of a European bar
association constitute economic activity subject to EU anti-trust law.*'* While
the potential reach of EU competition law to the service professions remains
uncertain, it further supports the new UK regulatory reforms.

2.5.3 Portability to the United States?

US federalism principles consistently resist comprehensive national regulation on
matters traditionally reserved to the states.””® Although the organized bar has
managed to forestall the loss of state-based regulation, nationalized federal over-
sight remains a possibility if its leaders do not respond to the ‘paradigm-shifting
developments’ concerning the increasingly international nature of the legal pro-
fession.”'® Since 1987, the number of US lawyers working in international offices
of US firms increased tenfold, to 15,000. Between 1993 and 2003, the dollar
value of US exported legal services rose by 134 per cent, but the value of legal
services imported to the United States rose by 174 per cent.?’

Is portability to the United States of the international reforms feasible? Yes,
especially considering the adverse effect of doing nothing. Besides disadvantaging
US lawyers in the international marketplace, the balkanized status risks criticism
as arcane, self-interested and disserving the public interest. Harvard Law School
Professor Howell Jackson acknowledged envy of his:

academic and regulatory counterparts working in other jurisdictions. While
the United States prides itself in having a dynamic economy that fosters
innovation, the country’s capacity to reform the structure of its regulatory
institutions pales in comparison to the ability of [EU member states and
Australia] ... to modernize their regulatory bodies ... [The US} national
taste for federalism ... and aversion to concentrated sources of governmental
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power ... [explains overlapping and fragmented systems of state and federal
oversight of the financial services sector] ... On top of these latent political
preferences and historical accidents, the political impediments inherent
in our divided and increasingly partisan political system ... a national predi-
lection to review any idiosyncratic aspect of governmental structure as a
manifestation of American exceptionalism, and one can develop a relatively
rich though not always inspiring explanation of why the American system of
financial regulation has strayed so far from the models of supervisory oversight
upon which the rest of the world is converging*'®

The Australian and UK reforms provide valuable templates adaptable to the
US constitutional structure and commitment to state-based regulation. EU
directives and principles of subsidiarity are analogous to US principles of federal-
ism, encouraging local autonomy and experimentation to achieve particular
nationalized results. Despite periodic threats to federalize lawyer regulation, most
knowledgeable observers would concede a nationalized lawyer regulatory agency
would be unwieldy and ineffective. In considering the way ahead, US regulators
and state courts should look closely at the Australian and the UK reforms, and
begin constructing independent state regulatory entities with collaborative, co-
regulatory regime that aims at deterrence through education, management-based
regulation and consumer protection backed by redress.

The United States has a strong federal interest in eliminating anti-competitive
professional restrictions that interfere with access to competent legal services and
in requiring that states provide reasonable consumer protection mechanisms.
Congress should not try to nationalize lawyer regulation. Instead, this moment in
history presents an excellent opportunity for Congress to enact legislation excour-
aging cooperative federalism, requiring that state regulatory entities satisfy specific
minimum standards of independence, competence and access to justice. States
should be encouraged to experiment with co-regulatory models designed to
achieve those ends. As Congress addresses the financial difficulties made possible
by regulatory lapses, it should enact a Legal Services Act requiring each local
regulatory entity, at a minimum, to do the following:

1 Mandate separation of regulatory and trade functions of state-based lawyer
entities. Unified bar states that maintain control over lawyer discipline
should promptly implement McKay Recommendation 5, creating a separate,
independent regulatory “entity controlled and managed exclusively by the
highest state court, with assurance of its economic and political independence.

2 Create national standards setting minimum levels of compulsory malpractice
insurance for lawyers who deliver services to private clients.

3 Require local lawyer regulatory entities to establish workable, unbiased
mechanisms to evaluate and issue binding orders for claims of redress against
US lawyers with a stated minimum cap on recovery.

4 Encourage state regulatory entities to experiment with management-based
regulation and compliance through education by using their version of ABA
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Model Rule 5.1(a), to require that partners ‘make reasonable efforts to ensure
that the firm has in effect measures giving reasonable assurance’ that the firm
conforms with the rules. Internal audit procedures should be implemented,
encouraging cooperative and collaborative relations between firms and state
regulators.

5 Direct federal and state competition authorities to examine ethical restrictions
that may present unreasonable restraints on trade and require that lawyer
regulators provide justification on their necessity. Congress should consider
narrowing permissible exemptions to anti-competitive regulations under the
state action doctrine.

In view of the innovative reforms in Australia, the United Kingdom and else-
where, leadership of the US legal profession must join the international move-
ment to advance regulatory reforms that improve the quality of and access to
legal services, relax unnecessary trade restrictions and provide meaningful con-
sumer protection for clients falling within the huge gap left by the US discipline—~
civil liability dichotomy.*" State-based lawyer regulators must move beyond a
narrow focus on punishing miscreants, moving ahead to improve consumer pro-
tection with systems of redress. Those with authority over the leadership of US
regulators may perceive broad-based reform as daunting and politically unfeas-
ible. Australia’s regulatory innovations have demonstrated the effect of deterrence
through education, improving the quality of legal services. For years, the UK legal
professions used political clout to forestall meaningful regulatory reforms. If the
LSA 2007 fulfils its potential, it will be powerful proof that the status quo is not set
in stone. In both Australia and the United Kingdom, reform continues to be a
work in progress; more ambitious reforms are being realized only after it has
become clear that incremental reforms have been ineffective. The legal profession
can benefit greatly from the new governance paradigm, with multi-tiered co-
regulation, collaboration and adaptability for future situations. That, indeed,
can be the new wave of professionalism for lawyers.
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